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Bridging Differences:
How to Mediate Conflicts 

with Overallocated Resources



What does this 
picture show?

• Collaboration among 
stakeholders?

• One tree choking out
the other?

• Something else?



Part I: The Playing Field



The Playing Field

• The Winter Doctrine developed to
protect Tribal interests and other federal 
reservations.

• The Doctrine of Prior Appropriation is the 
basis of state granted rights.

• The architects of non-Tribal water policy, 
Congress and state governments, have 
tended to ignore the existence of the 
Winters Doctrine and make significant 
water allocation and development 
decisions without regard to the impact on 
Winters Doctrine rights.

• The two doctrines and related water 
development or lack thereof have been 
on a collision course for over a century. 

• Overallocation, drought and climate crisis
are bringing about the day of reckoning.



The Playing Field

• For well over a hundred years, non-Tribal 
water users have received substantial
federal subsidies for water development.

• DOI has estimated that per acre subsidies 
ranged from 57% to 97%.

• GAO has estimated that irrigation repayment 
cover less than 10% of actual project costs.

• Although Winters was decided in 1908, the 
BIA did not begin fully asserting Tribal rights 
until the 1970s and by then much of the 
waters of the West had already been put to 
use on non-Tribal lands.

• Mediating conflicts concerning overallocated 
water resources must consider the 
discrepancy between US policy and funding 
for non-Tribal v. Tribal water development.

• Tribes are typically in the development 
stage, which is antithetical to reducing 
water use.



Indian Water 
Rights Settlements

• Beginning in the late 70’s, Tribes 
began negotiating settlements of 
their water rights claims.

• Since then, settlements have been a 
vehicle for Tribal water development.

• However, there remains over 200
Tribes in the West with unquantified
water rights.

Image of water diversion for a regional water system 
providing for four Pueblos and Santa Fe County pursuant to
the Aamodt Settlement.



Part II: Mediating Conflict



Mediate: Move from 
Positions to Values



Mediate: Move from 
Positions to Values

Available at: 
https://www.usbr.gov/research/projects/detail.cfm?id=147



Mediate: Move from 
Positions to Values

• General patterns in 
approaches to water 
conflict that have emerged 
over time

• Positional disputes 
where one party’s loss is 
another party’s gain –
where confrontation is 
inevitable

• Positive sum games 
where creative thinking 
and human ingenuity 
allow solutions which 
draw on a more intricate 
understanding of both 
water and conflict to 
come to the fore



Mediate: Move from Positions to Values



Adversarial

Reflexive

Integrative

Action

Mediate: Move from Positions to Values



• Listening at depth is not an easy skill, 
especially in many western cultures 
where power seems to be associated 
with how much is said (and sometimes 
with how loudly).

• When real emotion is present, classic 
problem-solving approaches to 
dialogue are generally not practical. 

• Water can be tied in to all levels of 
existence, from basin survival to 
spiritual transformation.

• This can result in some very emotional 
negotiations which are both difficult to 
clearly track as well as to be part of 
due to level of emotion.

Mediate: Active Listening



Techniques of 
Active 
Listening

Mediate: Active 
Listening



Shifting from Adversarial to 
Collaborative:
• Once participants are able to

hear each other better and 
understand their motivations and 
needs, the problem-solving 
capabilities, which are inherent 
to most groups, can begin to 
foster creative, cooperative 
solutions. 

Mediate: Move from Positions to Values



Part III: Get Creative, 
Problem Solve



Get Creative, 
Problem Solve



Get Creative, 
Problem Solve

Import new water supply.



Get Creative, 
Problem Solve

Non-Tribal water 
conservation.



Get Creative, Problem Solve

Stretch non-Tribal water supplies 
by recycling/reclaiming water.



Get Creative, Problem Solve
Structured Decision Making, 
such as BOR’s Value Planning, 
can help evaluate alternatives.



Strong leadership is 
critical.

• Water users will not accede to 
water reductions unless the 
alternative poses an even greater 
threat.

• A strong federal position can give
parties cover to make difficult
choices.



Conclusion

Strategies for mediating conflicts 
with overallocated resources:
1. Begin with an understanding of 

the history of disparity between 
non-Tribal and Tribal water 
development.

2. Listen to one another and move
from positions to values.

3. Get creative and consider 
alternatives to meet needs.
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