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Our environment is changing
rapidly.

Rivers are drying more quickly
than Tribal water claims can
move through the multi-
decadal general stream
adjudication process.

The adjudication process has
historically been the only
means for determining Tribal
water rights.

This presentation explores a
provocative alterative.

ATribal-State Water Compact
would be legislative means for
determining Tribal water
rights, achieving finality and
binding all water users.

Ensuring
Tribal Representation
in a Time of Change

Isleta Pueblo
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Presentation Overview

* Our Changing Climate in NM

* Tribal Water Claims in NM

* Finality and Binding Water Users

* Interstate Compacting Authority

* Hinderlider v. La Plata River & Cherry Creek

Ditch Co.

* Tribal-State Water Compacting Authority

* Montana’s Reserved Water Rights Compact

Commission

* The Ute Compact (Uintah and Ouray Tribe)
e ATribal-State Water Compact?
* Parting Thoughts

The Rio Grande running through Isleta Pueblo - 1930’s era
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¢ Climate change is happening now. §&
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A Changing
Climate

e Surface water
supplies are projected
to decrease.

* In 5o years flows in
the Rio Grande are
projected to be 25%
less than today.



A Changing
Climate

Temperature in the middle
Rio Grande valley, NM is
projected to increase by
almost 6 degrees in 5o
years.
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* The SWis becoming
more arid, which is

i causing more frequent

o _ droughts, severe soil
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the expansion of dry
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A Changing Climate

* Inyearsto come, we can expect:
Shorter winters,

Earlier spring runoff,

Lower than average stream flow,
Increased aridity, &

More intense droughts.

* What will shrinking water supplies mean for the
many Tribes whose water claims that are yet to be

defined?

* Will it be harder or easier for Tribes to get their
water recognized as river flows falls by a projected

25% in 5o years and our region becomes more =
arid? —

N

&




New Mexico’s Numbers:

23 is the number of Tribes
Pueblos and Nations in NM.

43 is the total combined number

of water claims that the Nations,
Pueblos and Tribes in NM have in
the various river basins.

9 is the number of settled or
adjudicated claims.

21 are pending at stages ranging
from beginning assessment to
fully executed settlement
agreements awaiting
congressional approval.

13 have not begun to be
addressed.

12 is the total number of
Pueblos/Tribes/Nations that
have claims in unadjudicated
river basins.

Pueblos and Tribes with water claims in basins without adjudications

Stream System

Pueblo, Nation, Tribe

Adjudicatior -

Status -

Middle Rio Grande Cochiti Pueblo None Assessment Phase
Middle Rio Grande Isleta Pueblo None Assessment Phase
Middle Rio Grande San Felipe Pueblo None Assessment Phase
Middle Rio Grande Sandia Pueblo None Assessment Phase
Middle Rio Grande Santa Ana Pueblo None Assessment Phase
Middle Rio Grande santo Domingo Pueblo None Assessment Phase
(Kewa)
Galisteo River Santo Domingo Pueblo TBD
(Kewa) None
Mimbres River Fort Sill Apache Tribe None TBD
Rio Embudo Picuris Pueblo None TBD
Rio Puerco Isleta Pueblo None TBD
Rio Puerco Navajo Nation None TBD
Rio Salado Navajo Nation None TBD
(Alamo Band)
Santa Clara Creek Santa Clara Pueblo None TBD
Upper Rio Grande Ohkay Owingeh None TBD
Upper Rio Grande San lldefonso Pueblo None TBD
Upper Rio Grande Santa Clara Pueblo None TBD
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1st in time = 1st in right

* Most western states follow the doctrine of
prior appropriation for the regulation of
water rights.

* Intimes of shortage, the most senior users (those
that started using water the earliest in time) get
their water needs met prior to the more junior
users.

A general stream adjudication (adjudication)
is the court process used to determine the
priority of water rights.

* Allwaterright holders are legally joined in the court
proceeding, evidence is presented to a judge and
parties can challenge each other’s claims.

The adjudication is complete when all water
users' rights are finally determined and
included in a court decree.

Water users are bound by the terms of the
decree.

Having a final determination that is not

subject to challenge is important for Tribes, :
P/ O, Qthe US, the State and other parties. ZUNIRIVER AND GARDENS, LOOKING WEST
COURTESY OF: ZUNI AsSHIWI AWAN MUSEUM & HERITAGE CENTER
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Finality for

United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D.C. 20240

[s there pending general stream adjudication or other litigation?

On-going litigation does not have to be a prerequisite to the settlement of Indian water rights
claims. However, the finality of settlement demanded by the Department as the trustee of Indian
resources can best be achieved by the entry of a final decree in general stream adjudication. A
pending adjudication also provides a level of risk and uncertainty to the parties that can create an
impetus to discuss settlement. There are, however, situations in which finality may be achieved
in other ways. For example, if supplemental water is supplied to a tribe through a contractual
arrangement, it may not be necessary to bind each and every local water user by a court decree.
Separate litigation and subsequent court-ordered mediation efforts may also provide another
means to settlement.

means to settlement.

1

|5 there an identified mechanism to bind necessary parties to the settlement, such as a court

decree in general stream adjudication? Fa Cto rS to C O n S | d e r | n

Closely related to the issue of finality is whether the parties have identified and are willing to

th S commit to a binding settlement mechanism. The most obvious settlement mechanism is the entry Ap po | ntl N g N ew Te ams
eU.S.

af a final decree in general stream adjudication. If this mechanism is not contemplated, what
alternative is proposed?

1/20/2010

3. The scope of the detriment being suffered by the Tribe and immediacy of harm to trust resources,

In the absence of fully adjudicated rights, tribal water rights and trust resources dependent upon
those water rights often suffer because of the over-appropriation of water by other water users,




United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D.C. 20240

Memorandum FEE -3 A

To: All Team Members TN
. v

From: Pamela Williams, Director, Office of Indian Water Rights| LF/’{

e

2. Is there an identified mechanism to bind necessary parties to the settlement, such as a court

decree in general stream adjudication?

Closely related to the issue of finality is whether the parties have identified and are willing to
commit to a binding settlement mechanism. The most obvious settlement mechanism is the entry
of a final decree in general stream adjudication. If this mechanism is not contemplated, what
alternative is proposed?

in other ways. For example, if supplemental water is supplied to a tribe through a contractual
arrangement, it may not be necessary to bind each and every local water user by a court decree.
Separate litigation and subsequent court-ordered mediation efforts may also provide another
means to settlement,

- = 2. s there an identified mechanism to bind necessary parties to the settlement, such as a court . .
I na Ity Or decree in general stream adjudication? Fa Cto rs to CO Nnsi d er in

Closely related to the issue of finality is whether the parties have identified and are willing to

th S commit to a binding settlement mechanism. The most obvious settlement mechanism is the entry Ap po | nt[ N g N ew Te ams
eU.S.

af a final decree in general stream adjudication. If this mechanism is not contemplated, what
alternative is proposed?

1/20/2010

3. The scope of the detriment being suffered by the Tribe and immediacy of harm to trust resources.

In the absence of fully adjudicated rights, tribal water rights and trust resources dependent upon
those water rights often suffer because of the over-appropriation of water by other water users,



United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, D.C. 20240

Memorandum FEB -3 20K

To: All Team Members P
‘ [ o/

From: Pamela Williams, Director, Office of Indian Water Rights| LF/’{

3. The scope of the detriment being suffered by the Tribe and immediacy of harm to trust resources.

In the absence of fully adjudicated rights, tribal water rights and trust resources dependent upon
those water rights often suffer because of the over-appropriation of water by other water users.
A settlement may offer the most effective and swift method of fulfilling the Department’s trust
responsibility to protect and preserve tribal property rights and the associated natural resources.
The scope of detriment and necessity for immediate action should be carefully considered.

arrangement, it may not be necessary to bind each and every local water user by a court decree.
Separate litigation and subsequent court-ordered mediation efforts may also provide another
means to settlement,

- = 2. s there an identified mechanism to bind necessary parties to the settlement, such as a court . .
I na Ity Or decree in general stream adjudication? Fa Cto rs to CO Nnsi d er in

Closely related to the issue of finality is whether the parties have identified and are willing to

th S commit to a binding settlement mechanism. The most obvious settlement mechanism is the entry Ap po | nt' N g N ew Te ams
eU.S.

af a final decree in general stream adjudication. If this mechanism is not contemplated, what
alternative is proposed?

1/20/2010

3. The scope of the detriment being suffered by the Tribe and immediacy of harm to trust resources,

In the absence of fully adjudicated rights, tribal water rights and trust resources dependent upon
those water rights often suffer because of the over-appropriation of water by other water users,



United States Department of the Interior

OFFICE OF THE SECRETARY
Washington, DC 20240

JAN 11 2022

The Honorable Stuart Paizano

Chairman, Coalition of Six Middle Rio Grande Basin Pueblos
Pueblo of Sandia

481 Sandia Loop

Remalillan Wew Mavicas 7004

The team will evaluate the factors addressed in the Coalition Pueblos’ request and assess the
opportunities that may be available to define and secure the Coalition Pueblos’ water rights.
including an appropriate binding mechanism that would resolve their water rights and bring
certainty to other Rio Grande communities. I will be w orklno W 1th the Secretary’s Indian Water

Wmh-g GIHT Igmultu qlpmlt:Fedu:lmtﬂl_

The team will evaluate the factors addressed in the Cealition Pueblos’ request and assess the
oppoertunities that may be available to define and secure the Coalition Pueblos™ water rights,
including an appropriate binding mechanism that would reselve their water righi:

certainty to other Rio Grande communities T will be working with the Secretary’s Indian Water
Bights Office (STWEO) to initiate next steps. inclnding the identification of team members.

The Department, through STWERO and the Federal assessment team_ looks forward to werking
with the Coalition Pueblos, the State of New Mexico, and other stakeholders in assessing the
possibility of a negotiated settlement that would resolve the Coalition Pueblos” water rights. If
vou have any ques lease do not hesitate to contact Ms. Pamela Williams, STWRO
Director, at (202) 262-0291 or pa.mela_ui.ri]]iam=.-+jf_ 0s

Sincerely,

! e -
Elizabeth Klein

Chair, Working Group on Indian Water Rights
Settlements




"an appropriate binding mechanism”

* Could aTribe and a State, with the
support of the U.S., enter a Tribal-
State Compact akin to an
interstate compact?

* If Congress approved such a
Tribal-State Compact would that
achieve finality and bind all water
users?

* Are there any examples or models
to consider?

* With a grant from the Thornburg
Foundation and the support of
the Utton Transboundary 7 _ - *
Resources Center, | researched X R T e N SRR SpesEa T
these questions. “r ey - DRI .
/M ' ' Isleta Pueblo:? ‘ s

Dtich Cleaning Group

e R T b
- photo by Charles Lummis, 1891 - (P8591) Southwest Museum, Autry National Center, Los Angeles




"an appropriate binding mechanism”

“The fairest solution [for fulfilling
Tribal water claims] seems to be to
treat Indian claims as analogous to
interstate waters allocated to
another state by interstate
compact.”

Dan Tarlock, One River, Three
Sovereigns: Indian and Interstate
Water Rights, 22 Land & Water L.
Rev. 631, 653 (1987).

G
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Interstate State
Compacting Authority

* States have aright to an equitable share of water
from interstate streams.

* There are 3 ways to determine a state’s share:

1. States may bring an original action in the U.S.
Supreme Court for an equitable
apportionment;

2. States may negotiate a compact among
themselves that becomes binding once
Congress and the respective state legislatures
approve it; or

3. Congress itself may preempt the states' quasi-
sovereign interests in interstate waters by
enacting a statutory apportionment.

* Negotiation of an interstate compact is the preferred
method.




Interstate State
Compacting Authority

Compacts are both contracts among the signatory
states and, once ratified by Congress, become federal
law.

The Compact Clause in the Constitution allows states
to retain what the Supreme Court has describes as the
sovereign right to make agreements and compacts.

* Provided that Congress consents...

The Supreme Court has held that states have the
sovereign power to bind their citizens and
subordinate state-based, privately held, water rights
to an interstate compact approved by Congress.

 See Hinderlider.
States can only allocate the water within their

boundaries that remains after they have satisfied their
water delivery requirements to the downstream state.

HHUNUJJII
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Hinderlider v. La Plata River &
Cherry Creek Ditch Co.

The Ditch Co. sued the CO State Engineer challenging
his administration of water pursuant to the La Plata
River Compact, entered between CO & NM and
approved by Congress.

Per the Compact, CO and NM agreed to rotating 10-
day water delivers between the states during the hot
summer months when the river ran very low.

The Ditch Co.’s rights along with the relative rights of
all water users in CO were adjudicated in an 1898
decree.

The Ditch Co. claimed that its rights under that decree
entitled it to all the water it needed - regardless of
CO’s compact delivery obligations to NM.

The Ditch Co. “insisted that the Compact attempted
to surrender to New Mexico, and thus destroy, vested
property rights of Colorado citizens.”

C—
=

¥
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Hinderlider v. La Plata River &
Cherry Creek Ditch Co.

* SCOTUS ruled against the Ditch Co. holding that the
Compact was a limit on its rights:

* “the Colorado decree could not confer upon the Ditch
Company rights in excess of Colorado's share of the water of
the stream...” =

* SCOTUS affirmed that compacts are a legislative I I
means of resolving boundary disputes without the I
need for judicial intervention. o

* Harkening back to “the age-old treatymaking power of
independent sovereign nations.”

* SCOTUS shot down the Ditch Co.’s claims of violation "
of its due process rights under the 5t and 14™
Amendments of the US Constitution.

- :




Hinderlider v. La Plata River &
Cherry Creek Ditch Co.

* “"Whether the apportionment of the water of an - —
interstate stream be made by compact...or by a
decree of this Court, the apportionment is binding
upon the citizens of each State and all water .
claimants, even where the State had granted the ; |
water rights before it entered into the compact.” = <

1 1 I
¥
* SCOTUS reasoned that once Congress consents to a |
compact, it restores the states’ “original inherent
sovereignty.”

* As part of their sovereign authority, the states can bind the
rights of their citizens to an interstate compact.

* Although SCOTUS' reasoning was based on the facts
of the case and that the river must be equitably
apportioned between the two states, the underlying
principles of sovereign authority and treatymaking

“»
“
/M power would apply to a Tribal-State Water Compact. I




Compacting Authority
between Tribes & States

* Unlike the compacting authority |
between states, the authority of Tribes f
and States to enter compacts is not well
defined in law.

* The Indian Gaming Regulatory Actis an
example of Tribal State compacting.

* The Tribal State Compact Act of 1978
(reintroduced in 1979 and 1981)

* Congress considered establishing a formal
procedure whereby tribes and states could
negotiate and ratify compacts.

* Bruce Babbitt, strongly endorsed the
proposed bill, stressing that that Tribes and
States had an opportunity to improve
problem solving processes "not as

adversaries, but as neighbors." _——H__.
+ Concerns remained that such an act would MT Governor Steve Bullock signing the
seriously erode the longstanding principle of Confederated Salish and Kootenai Tribe Water Compact

strict federal control over dealing between _ _ _ _ _
Tribes and States. With Tribal Chairman Vernon Finley in 2015.




Compacting Authority
between Tribes & States

* Tribes are sovereign nations: A

* “[T]ribes are unique aggregations possessing ;
attributes of sovereignty over both their
members and their territories,” U.S. v.
Wheeler, 435 U.S. 313, 323 (1978).

* However, they are no longer “possessed of the
full attributes of sovereignty,” U.S. v. Kagama,
118 U.S. 375, 381 (2886), having relinquished
some part of it by “[t]heir incorporation within
the territory of the United States and their
acceptance of its protection.” Wheeler.

¢ State sovereignty:

* "[PJowers not delegated to the United States
by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively,
or to the people." 10" Amendment.

* State sovereign authority to make treaties is
restored with congressional approval. See MT Governor Steve Bullock signing the
Hlinderiass Confederated Salish and Kootenai Tribe Water Compact
with Tribal Chairman Vernon Finley in 2015.




Compacting Authority
between Tribes & States

* Congress has plenary and exclusive ';g
powers to legislate with respect to Indian '
tribes pursuant to the Indian Commerce
and Treaty Clauses of the U.S.

Constitution.

* McClanahan v. State Tax Comm’n of Ariz., 411
U.S. 164, 172 n.7 (1973).

* Notwithstanding federalism concerns, a
congressionally approved Tribal-State
Compact would have the force of federal
law and could achieve finality for Tribal
water rights and bind all water users.

-

<

x| -
=== - -
MT Governor Steve Bullock signing the
Confederated Salish and Kootenai Tribe Water Compact
with Tribal Chairman Vernon Finley in 2015.




MT’s Reserved Water
Rights Compact
Commission

G

The Commission negotiates
settlement of Tribal and Federal
reserved rights.

MT has achieved 18 compacts:

* Settling reserved water
rights within the state for all
7 Indian Reservations;

* Addressing National Wildlife
Refuges, National Wild and
Scenic Rivers, National
Parks, and Bureau of Land
Management and Forest
Service land.

Montana Water Right
Compacts
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Montana Water Right
Compacts

MT’s Reserved Water
Rights Compact

A .y > x 1-"5"':-; LT

.'*-1\,. ; ,r:- . x% "~_\. ki;%ﬁr I E—- i *c-\.- .l_; A \EF 4

. . = b | N5 Ik = 3 \
Commission VR VLN - - S

No other state has created a
similar commission for
resolving Tribal or Federal
reserved rights.

MT's Reserved Water Rights
Compacts are not like
interstate compacts, and
they require entry of a

decree in an adjudication.

Nonetheless, MT’s
Commission provides ideas
for how a state could engage
in the process of negotiating
a Tribal-State Water
Compact.
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‘ " MONTANA

A story map __ :
- =\ Introducing
MT Compact Commission: [l (1)) Sl
Statutory Framework Water Right Compacts b S ity
(Scroll down for a bird's
* Mission: Negotiate water rights .
"compacts for the equitable division Indian Country Water
and apportionment of waters between Compacts

the state and its people and the several
Indian tribes claiming reserved water
rights within the state.”

 Authorization: Commence compact
proceedings and to “negotiate with the
Indian tribes or their authorized
representatives jointly or severally to
conclude compacts....”

* Acts on behalf of the state and its
citizens as a whole and does not
represent the intereStS Of indiVidual The Montana Legi5|ature has apprgved

water users. water right Compacts for all seven Indian

Reservations in the state:
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MT Compact Commission:
Statutory Framework

* Composed of:

* 2 members appointed by the
Speaker of the House of
Representatives (one from each
political party),

* 2 members appointed by the
President of the Senate (one from
each political party),

* 4 members designated by the
Governor, and

* 1 member designated by the
Attorney General.

* Members are appointed to staggered
four-year terms and may be
reappointed.

A story map

Montana
Water Right Compacts
(Scroll down for a bird's

Indian Country Water
Compacts

The Montana Legislature has approved
water right Compacts for all seven Indian

Reservations in the state:




MT Compact Commission:
Statutory Framework

* Reportsto the chief water judge on the status
of its negotiations every six months.

* Once the parties have agreed to a compact, it
must be ratified by the MT legislature, the
Tribal governing body and the appropriate
federal authority.

* Upon ratification, the terms of the compact
must be included in the preliminary decree of
the MT Water Court.

* The Water Court will then consider the rights
of individual water users and integrate the
compact with other water rights in the basin to
achieve a final decree.

* Atthatstage, individual water users can object
to the compact, and may void the compact if
the court sustains any objections.

A story map

Montana .Y Introd ucing

Water Right Compacts | Montana Office of
(Scroll down for a bird's

Indian Country Water
Compacts

The Montana Legislature has approved
water right Compacts for all seven Indian

Reservations in the state:



MT Compact Commission:
Public Engagement

A key to the MT Compact Commission’s success
has been its ability to gain public support.

Having state legislators on the MT Commission
helps the process.

The MT Compact Commission creates
opportunities for public participation in the
compact negotiation process and has created
meaningful opportunities for public engagement.

* Including “ranch by ranch” meetings with individual
water users and irrigation districts.

In some instances, the MT Commission served in
the role as facilitator between water users and
Tribes — developing solutions and applying for
state grants to fund them.
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MT LEGISLATIVE HISTORY

Chapter [&() 19_':’_&'

MT Compact COmmISSION’S |

H. Committee on |}::: n s 'rf—iﬂ'f‘l"—l"-“-"!'j-""-'?,d':m_s" Committee on H o __qy .

| | | |
O rl g I n Sto ry L’-"f iepk e lDage (s) ( Hearing Date(s)_TJc. 15
Jea 15 e 1 ' . _
‘r ~ ey 1.

* MT's desire to quantify all the water rights within its
boundaries was spurred by a growing concern that
Congress would allocate MT’s unused water to other

states.
Did this bill originate in an interim committes?
* In 1973, the state legislature enacted the MT Water | Committee __ Report
Use Act to protect its water through the adjudication
of all water rights developed under state law, and for Trare are o wnineks G Hiuse Fgroelbee Gon

{1‘__,_ il Lot 0= - J;:,- e +o ,_/}a'.l..l A Lavn i bee

all federal and Indian reserved water rights.

II._j._ll alr gy

* In 1979, the legislature added the MT Reserved Water
Rights Compact Commission after a series of
hearings.
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CHAPTER. NO. &40

MT Compact Commission’s

SENATE BILL NO. 76

- - INTRODUCED BY BOYLAN, TURNAGE, GALT,
rl I r l r GRAHMAM, KOLSTAD, CONOVER, MANLEY, SEVERSON,
THIESSEN, DOVER, NELSON, E. SMITH, S. BROWN

BY REQUEST OF THE SUBCOMMITTEE ON WATER RIGHTS

* The draft legislation required all water right
claimants, including the U.S. and Tribes, to file

IN THE SEMATE

January B, 1979 ) introduced and referred to
. Committee on Agriculture,
statements of claims by June 30, 1983, to prevent a Livestock, and Irrigation.
presumption of abandonment of their rights. January 9, 1979 Fiscal note requested.
January 17, 1979 Fiscal note returned.
* MT's Tribes were not in favor of requiring Tribes to file Janvary 30, 1979 Commi ttee recomend bill
. . . . . do pass as amended. Report
claims or risk losing the_: _clalmed_rlghts and sought to I beinted and piaced on
be excluded from the filing requirement. : members! desks.
February 2, 1979
* “Indians will lose all rights to their water because they I Consisered correctly enaross
might not be using or exercising water...in the same B usTy 5. 187 i Third reading, passed.
way that the rest of Montana is exercising water. This is rransmitted to second house.
punishment of Indians for not using...water as fast as IN THE HOUSE
whites...The definition “beneficial use” of water does February 6, | Introduced and referred to
not recognize cultural, religious and spiritual water | Livestock, and Irrigation.
uses...In addition, Indians have received very little rozvary 7. Rereferred to select Comnit
financial assistance in developing their own water Boeis s, committee recommend bill be

resources.” Ft Belknap Indian Community. concurred in as amended.

Report adopted,




MT Compact Commission’s
Origin Story

* The idea of a compact commission first emerged
on February 2, 1979, during a House Committee
meeting “to work with the Indian tribes on the
water reservations.”

* Jim Sanaver, Asst. to the Asst. Secretary of Indian
Affairs, stated that he had been asked to assist
the Tribes in working out a solution with MT.

* Sanaver presented the MT House Committee
with a compact negotiated between the State of
Utah and the Ute Indian Tribe of the Uintah and
Ouray Reservation.

* Sanaver said "We hope to work something
similar out with the State of Montana.”

HOUBE SELECT COMMITTEE OW WATER
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MT Compact Commission’s
Origin Story

 Sanaver asserted that the mechanism for
accomplishing an agreement or compact with MT
requires Congressional, State, and Tribal action.

* He proposed that MT exempt the water rights of
Tribes from the proposed legislation for at'least 3
Kears. During that time, he proposed that the

egislature set up “a mechanism for discussion and
proposed solution of water rights and jurisdictional
problems with the tribes in Montana who desire to
enter into discussions.”

 Sanaver referenced the proposed Tribal-State
Compact Act that had been recently introduced in
the U.S. Senate.

* By its February 28, P78, meeting, the House
Committee had drafted a proposed amendment that
rovided “authority to enter into compacts with
ndian tribes and the United States in their behalf
concerning Water Rights,” and created the Montana
Commission.
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* Several versions of the Ute Compact exist:

* The first Compact was approved by UT in 1980 and TOOELE F
by the Ute Tribe in 1988. LY ¥ i

* In 1992, Congress approved a revised 1990 version il ST
the Ute Compact subject to re-ratification by Utah ¥
and the Ute Tribe.

* In 2018, UT approved the Revised 1990 Compact;
however, final approval of the Revised 1990
Compact has not occurred, and negotiation among
the parties continues.

* A 2009 version of the Compact was also proposed.

BEAVER

.
ute Tribe :
Peaks Band

i 3..:*-4' _ .
Navajo|Nation

San Juan Southern Paiute
(reservation land not designated)




G

‘-:*.I Wyoming

Ute Indian Water Compact

* All versions of the Ute Compact provides that the
Tribe’s water rights would be a sub-apportionment of
UT’s apportionment of the CO River.

* The water rights allocated to the Tribe would be
about 18 ¥2 percent of UT's share.

* “There is hereby reserved, quantified, apportioned,
confirmed, and recognized from the waters
apportioned to the State from the Colorado River
System to: (i) the United States in perpetuity, in trust,
as Winters Doctrine water rights for the Tribe and
Allottees; and, (ii) those others possessing water rights
derived by or through the Tribe, the Depletion of water
in the amount of 248,943 Acre-Feet per annum...” Art.
Il
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Ute Indian Water Compact

The Ute Compact does not require the entry of a
court decree as a condition of its enforceability.

“Each party acknowledges that in order for this
Compact to constitute a final and permanent
settlement of tribal reserved water rights, this
Compact must be approved or ratified by the United
States Congress, the Legislature of the State of Utah,
and the Ute Indian Tribe through referendum of the
Tribe's membership.” Art. V.

"The parties hereto agree that the terms of this
Compact have the force and effect of law...” Art. V.

"“This Compact may be included within any general
stream adjudication.” Art. V.

its officers or employees to a claim for monetary damages in its
efforts to so protect tribal water rights.
ARTICLE V
Ratification and Amendment

Each party acknowledges that in order for this Compact to

aonotituke s £ingl and permanent settlement of tribal reserved

Water Compact

‘his Compact must be approved or ratified by the
United States Congress, the Legislature of the State of Utah, and
the Ute Indian Tribe through referendum of the Tribe's member-
ship. The parties shall use their best efforts to have the
approvals or ratifications undertaken as expediticusly as pos-
sible. The parties hereto agree that the terms of this Compact
have the force and effect of law and agree to adopt all statutes,
requlations and ordinances that are, or may be, necessary to
harmonize existing statutes, requlations and ordinances with this
Compact, and agree that this Compact may be included within any
general stream adjudication. The Secretary of the Interior is
authorized to take all actions necessary to implement this
Compact .

This Compact is the result of a voluntary compromise agree-—
ment between the Ute Indian Tribe, the State of Utah and the
United States of America. Accordingly, no provision of this
Compact or its adoption as part of any pending general stream
adjudication shall be construed as altering or affecting the
determinaticn of any issues relating to the claimed reserved

water rights which may belong to other Indian tribes.

9




Tribal-State Water Compact?

"The fairest solution [for fulfilling Tribal water claims]
seems to be to treat Indian claims as analogous to
interstate waters allocated to another state by interstate
compact.

First, Indian rights are assigned to the share, choate or
inchoate, of the state in which the reservation exists.

Second, Hinderlider applies and state water rights are
subordinated to Indian water rights just as state-created
rights are subordinated to interstate compact
allocations.”

A. DanTarlock, One River, Three Sovereigns: Indian and
Interstate Water Rights, 22 Land & Water L. Rev. 631, 653

(1987).
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Tribal-State Water Compact?

* The United States Constitution protects citizens
against deprivation of property “without due process
of law,” or a private property “taken for public use,
without just compensation.”

* 5t and 14™ Amendments.

* Individual water right owners who are not parties to
a Tribal-State Water Compact and do not have the
opportunity to challenge the terms in an
adjudication may seek compensation for a “taking”
of their rights without due process.




Tribal-State Water Compact?

 Takings claims are likely to fail because:

* The Supreme Court has struck down claims
that water right owners are unlawfully
deprived of water by operation of a
congressionally approved interstate compact.
See Hinderlider.

* Tribes generally have the most senior rights.
* A successful takings claim would provide

compensation, but not a change to the final
determination of a Tribe’s water rights.

* Public engagement and support is critical,
nonetheless.




Parting Thoughts...
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Time is not on the side of Tribes
that have yet to define their
water rights.

Adjudications cannot keep pace
with our rapidly drying rivers.

Tribes with claims in river basins
that are not being adjudicated
should not be penalized.

A court decree in an adjudication
is not the only way to legally
define Tribal water rights.

It is time for an alternative that
recognizes Tribal sovereignty

and state sovereignty.
N
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ATribal-State Water Compact is an
alternative to a court decree
because of the Tribes and States
inherent sovereignty authority to
enter compacts so long as Congress
approves.

A congressionally approved Tribal-
State Water Compact would have
the force of federal law, achieve
finality and bind users.

The State can provide non-tribal
water right holders with
opportunities for meaningful
engagement in the process.

ATribal-State Water Compact could
only succeed with the political
support of all parties and

potentially impacted
neighboring states. /M
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